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IX THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1938. 


No. 7124. 


LEWIS H. KRASKIN, 
Appellant, 
vs. 

CLARA KRASKIN, 
Appellee. 


BRIEF FOR APPELLANT. 

This is an appeal from an order of the United States 
District Court for the District of Columbia, sitting as 
an Equity Court, granting an absolute divorce on the 
grounds of desertion, in a divorce suit instituted in 
that court by the appellee, Clara Kraskin against 
Lewis H. Kraskin, appellant. 

Statement of Facts. 

The appellee in the above case filed a bill in equity 
praying for an absolute divorce upon the grounds of 
desertion, and that a decree for absolute divorce grant¬ 
ed the appellant by the court of the State of Maryland 
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be vacated, set aside and declared to be of no force 
and effect. The appellant in the above case filed an 
answer alleging that he had been validly and legally 
divorced from the appellee in the State of Maryland 
by a court of competent jurisdiction and had obtained 
a decree of divorce on the grounds of desertion on 
Jiine 19, 1935, and prayed that the bill of complaint 
be dismissed. 

The evidence presented at the trial showed that the 
appellee and appellant were married on December 9, 
1917, in the City of Baltimore, Maryland, and that 
subsequent to said marriage the parties returned to 
the City of Washington to live as man and wife; that 
thee continued to live in the Cite of Washington until 
on or about the month of January 1932; that one 
child, a son, Robert A. Kraskin, age 9, was born after 
said marriage. Testimony of the appellant showed 
(R. 62) that some years prior to January 1932, the 
appellee constantly caused disagreements, disputes 
and nagged him in their home because he did not earn 
sufficient money to satisfy her desires; that she was 
socially inclined and was constantly nagging him with 
reference to making more money. Testimony of the 
appellant further showed (K. 62) that prior to Janu¬ 
ary 1932, his health was bad and that he had suggested 
moving to Takoma Park, Maryland, to the appellee, 
so that he could be near the Washington Sanitarium in 
Takoma Park, Maryland, at which institution he could 
secure necessary treatments for his illness, and where 
he was at that time receiving treatment for his illness; 
that he also desired to move to Maryland for business 
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reasons, because with his connections at the Sanitarium 
he felt that he could secure more business in his pro¬ 
fession as an optometrist from that source; that ap¬ 
pellee at that time had refused to move to Maryland 
as suggested by him. The appellant's testimony fur¬ 
ther showed (K. 62) that sometime during the latter 
part of December 1931, the appellee persisted in her 
nagging and engaged in a dispute with the appellant 
and had told him that she did not care to live with him 
any more; that she did not love him and would not 
live with him; that she was going to take their son and 
move to her mother’s home to live; that appellee told 
him to get out of their home; that she took their son, 
left their home and went to her mother's home, where 
she remained for several days; that he then decided to 
move to Takoma Park, Maryland, in accordance with 
his previous desire and which had previously been 
suggested by him to the appellee; that on or about the 
first day of January 1932, he did move to Takoma 
Park, Maryland; that he moved there for the reasons 
that it was his desire to be near the Washington Sani¬ 
tarium, where he could receive necessary treatment 
for the benefit of his health; that he was ill at the time 
and required regular treatments each week for his ill¬ 
ness at said Sanitarium, where he was at that time re¬ 
ceiving treatments; that he also moved to the State of 
Maryland for the purpose of improving certain busi¬ 
ness contracts he already had, with the hope that it 
would improve his business; that he also moved to 
Maryland because he desired to vote and by doing so 
would be able to vote. That he went to Takoma Park, 
Maryland, and made arrangements with Clara Witzke 
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who lived at 620 Carroll Ave., Takoma Park, Mary¬ 
land, for living quarters in her home and arranged 
with her to rent an entire floor in her home, which was 
separate and apart from that portion in which she 
lived and constituted an apartment in itself, having 
a separate entrance thereto; that he arranged to rent 
said portion of said Clara Witzke's house and imme¬ 
diately thereafter called by telephone the appellee, his 
wife, in 'Washington, and asked her if she would come 
to Takoma Park to live with him, and requested that 
she do so and bring their son. That the appellee re¬ 
fused to'comply with his request and did not come to 
Takoma Park to live with him; that he thereafter con¬ 
sulted the said Clara Witzke to ascertain whether she 
could give him smaller quarters and take care of his 
son in the event his son came there to live; that such 
arrangements were made by him with the said Clara 
Witzke to accommodate the son; that he thereafter 
immediately consulted the appellee by telephone, and 
asked her to allow their son to come to Takoma Park, 
Maryland, and live with him, which the said appellee 
refused to do. The appellant testitied (R. 64) that he 
thereafter engaged a room in the said Clara Witzke’s 
home in which he lived until on or about June 1934, at 
which time he moved to 804 Flower Avenue, Takoma 
Park, Maryland, where he resided from June 1934 to 
on or about April 1935; that between January 1932 
and February 1935, he endeavored to get his wife to 
come and live with him on several occasions, which 
she refused to do; that sometime during the first part 
of 1935, after he was unable to persuade his wife to 
come and live with him in Takoma Park, Maryland, he 
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consulted a lawyer in Maryland and made arrange¬ 
ments to file suit for divorce. A suit for divorce was 
filed in February 1935, by him in Rockville, Maryland; 
t hatj he did not give his wife any personal notice of 
said suit: nor was an Vict ual notice or copy o f the bill 
of complaint,"filed in said suit, given or mailed to the 
plaintiff; that the Maryland attorney, Mr. Pugh, 
States Attorney, in Rockville, Maryland, who repre¬ 
sented him, advised him that this was not necessary 
and that the law of the State of Maryland only re¬ 
quired service by publication; that he acted upon the 
advice of his Maryland counsel and service by publica¬ 
tion was had on the appellee, who was the defendant 
in the Maryland proceedings; that he has lived in 
Takoma Park, Marvland since Januarv 1932 eontinu- 
ously; that he continued to receive treatments at the 
Washington Sanitarium; that his business contacts 
were benefited by his removal to Marvland; that he 
has voted in Maryland ever since living there and 
registered several months after his removal to Mary¬ 
land in 1932; that some months subsequent to his re¬ 
moval to Maryland he secured Maryland automobile 
tags and has driven an automobile since that time with 
Maryland tags, each year subsequent thereto; that he 
belongs to the Young Men’s Democratic Club of Ta¬ 
koma Park, Maryland (R. 65). 

The testimony of the appellant further showed (R. 
65) that in the month of June, 1935, he was awarded 

a final decree of divorce from the appellee. 

■■ ~~~ -- 

The evidence presented at the trial showed that in 

the month of August, 1935, the plaintiff filed suit in 



the District of Columbia for absolute divorce. The tes¬ 
timony of the appellant further showed (R. 6.3) that 
prior to the filing of this suit by the appellee and from 
January, 1932, he had constantly forwarded money to 
the appellee for the support and maintenance of their 
minor son; that for approximately a year and a half 
IfFsent the appellee an average of $20.00 per week for 
the support and maintenance of their son, because 
during that time the son was in a private school and 
he, the appellant, was able to send that amount of 
money; that from approximately a year and a half sub¬ 
sequent to 1932 and up until August, 1935, when the 
plaintiff filed divorce proceedings in the District of 
Columbia, he had forwarded to his wife, for the main¬ 
tenance and support of his son, an average of $10.00 
per week because he was unable to send more; that at 
times he only sent as much as $8.00 per week; that in 
August, 1935, when the appellee filed divorce proceed¬ 
ings in the District of Columbia he discontinued pay¬ 
ing her any money for the maintenance and support of 
their son; and the evidence presented at the trial (R. 
20) and the record show that for approximately one 
year and a half after the appellee filed suit for divorce 
in Washington, D. C., the defendant did not pay any 
maintenance and support for the son; that the appellee 
took no action to compel the appellant to pay for the 
maintenance and support of the son until approximate¬ 
ly a year and a half after she filed her divorce pro¬ 
ceedings in Washington, at which time a petition for 
alimony pendente life was filed by her and a rule to 
show cause issued against the appellant, which said 
rule to show cause was discharged by the Court (R. 
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20), the Court refusing the appellee alimony pendente 
life, counsel fees and suit money. The appellant at 
this time voluntarily agreed to pay a reasonable sum 
for the maintenance and support of his son. The 
testimony of the appellant further showed (R. 65) 
that he was at all times willing to pay for the support 
and maintenance of his son. The appellant further 
testified (R. 69) that he lived in Takoma Park, Mary¬ 
land, at the time of the hearing of the case below and 
intended to continue living in Maryland indefinitely; 
that the appellee desired that he get a divorce from 
her, which he had done (R. 73). 

The evidence presented at the trial showed (R. 75) 
that the appellant did make arrangements with Clara 
Witzke who resided in Takoma Park, Maryland, and 
who testified that shortlv after the first of Januarv, 
1932, to rent living quarters for his wife and son in her 
home andThat she arranged with the appellant to rent 
him The entire second floor of her home which she 
maintained as a separate apartment and that the said 
second floor in question had a separate entrance on the 
side of her house different from the one used by her 
and that it consisted of four rooms, kitchen and bath. 
That the appellant after making arrangements to rent 
said second floor advised her that his wife was not 
coming there to live with him and made arrangements 
to rent smaller living quarters sufficiently large to 
take care of his son; that subsequent thereto the ap¬ 
pellant advised her that his son was not coming to 
'live with him and he eventually rented one room from 
her in which he lived himself. That the appellant 

\ 
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lived in her home from January, 1932 to on or about 
June, 1934. The evidence presented at the trial also 
showed (R. 76) that the witness Clara Witzke had 
testified as a witness for and on behalf of the appellant 
in the divorce proceedings in Maryland brought by the 
appellant. 

The evidence presented at the trial showed (R. 78) 
that a mutual acquaintance, Frank A. Pearson, of the 
appellee and appellant who had had occasion to visit 
frequently at the home of the Kraskins, had visited 
their home prior to December, 1931, at which time he 
noticed dissention and difficulties between the appellee 
and appellant in their home and that during the first 
part of January, 1932, the appellant had moved to 
Takoma Park, Maryland; and that since January, 1932 
he had on various occasions met the appellee, Clara 
Kraskin in Washington on which occasions she had 
discussed the marital difficulties between herself and 
the appellant; that between February, 1935 and June, 
1935, he had casually met the appellee on two occa¬ 
sions, that on both of those occasions the appellee 
had stated to him_.that she knew the appellant, had 
filed suit against her for clivorce in Rock v i ll e , Ma rr- 
land; that she was glad that he had and would be 
pleased when he secured a divorce from her; that the 
last of these two instances occurred sometime during 
the first part of June, 1935 and prior to June 19, 1935. 

The appellant at the hearing below offered in evi¬ 
dence a duly certified copy of the divorce proceedings, 
in the State of Maryland, instituted there by him, 
wherein he had secured a divorce from the appellee on 
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the grounds of desertion, which can be found in the 
record (R. 48 to 61). 

This certified copy of the proceedings in Maryland 
included testimony of the appellant, plaintiff in the 
Maryland proceedings, and three other witnesses, one 
of whom was the witness Clara Witzke, referred to 
above. The order of publication (R. 50) included in the 
certified copy of the proceedings in Maryland shows 
that the appellant disclosed the correct address of the 
appellee, namely 1416 Webster St., N. W., Washington, 
D. C. The proceedings were regular in every respect 
and in strict compliance with the law of the State of 
Maryland. An examination of the testimony of the 
witnesses and record in the Maryland proceedings con¬ 
clusively shows that what the appellant, the plaintiff in 
the Maryland proceedings, represented to the Court in 
Maryland is the same as that which was represented 
to the Court in the trial below. The evidence presented 
at the trial showed that the witness, Mark Plavnick, 
who testified before the Examiner in Chancery in 
Maryland for and on behalf of the appellant, Lewis H. 
Kraskin, plaintiff in the Maryland proceedings, had, 
since that trial, died and therefore could not be pro¬ 
duced at the trial below. 

The appellee, Clara Kraskin, testified (R. 39) that 
/she did not desert the appellant and go to her mother’s 
/ home to live, but that the appellant deserted her in 
j January 1932 for no reason and refused to live with 
| her; that he told her he did not love her; that at that 
\ time she wanted to live with her husband because she 
Was in love with him; that at no time was she willing 
for the appellant to leave her and break up their home 
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and wanted to continue living with him as his wife. 
She denied (R. 41) that appellant had previously sug¬ 
gested that they move to Maryland to live; she also 
denied that it was necessary for him to go to Maryland 
because of his health. The appellee further testified 
(R. 40) that she had no notice or knowledge whatsoever 
of the divorce proceedings instituted, by the appellant, 
in Maryland, until on or about the month of June 1935, 
when she read in the newspaper that the appellant had 
secured a divorce against her in Rockville, Maryland; 
that this was the first time she had heard of said di¬ 
vorce proceedings in Maryland and that the appellant 
had sent her no notice or advised her in any way con¬ 
cerning the divorce proceedings in Maryland. The ap¬ 
pellee denied (R. 42 & 81, S2) that she told the witness, 
Frank A. Pearson, that she knew the appellant had 
filed suit against her for divorce in Rockville, Mary¬ 
land, and that she was glad that he had and would be 
pleased when he secured a divorce. The appellee fur¬ 
ther denied (R. 41) that the appellant had called her 
on the telephone and requested that she come to Mary¬ 
land to live wifli him and that she refused to go; she 
also denied that he had requested that their son come 
to live with him in Maryland and that she had refused 
to permit the son to go. Appellee testified (R. 40) that 
since the separation the son, Robert A. Kraskin, age 9, 
had lived with her at her mother’s home, 1416 "Webster 
St, N. W., Washington, D. C. The appellee further 
testified (R. 39) that the appellant maintained offices 
in the Washington Loan & Trust Building, in the con¬ 
duct of his profession as an optometrist; and that from 
time to time she visited his offices for the purpose of 
taking their son there to see his father, the appellant. 
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at the request of the appellant; that subsequent to the 
separation in 1932, she talked with the appellant over 
the telephone at his office on several occasions and that 
on two occasions she vis ited him at his offi ce she 
asked him to come back to herT that the appellant con- 
tinuecTtoltvcfll TaEbmaT&l'k, Maryland and that the 
son visited him there from time to time. The appellee 
further testified (R. 38) that she did not know where 
the appellant moved to in Maryland in January 1932, 
but that inJune of the same year found out for the 
first time where the appellant lived in Maryland by 
reason of his listing in the telephone directory. The 
appellee testified (R. 40) that from June 1932 on, by 
reference to the telephone directory, she had knowledge 
of the appellant’s address; but that at no time did she 
know the exact house or visit him there; that after the 
separation she continued to live in their apartment lo¬ 
cated at 2515—13th St., X^AV ., Was hington, D. C., for 
the rest~of the month of January 1932, at which time 
she moved to her mother’s home, the appellant refus¬ 
ing to pay the rent for the apartment; that after the 
separation the appellant paid her the sum of $20.00 
per week and continued to do so for approximately a 
year and a half, and paid besides about $36.00 monthly 
for the child’s tuition at a private school; that subse¬ 
quent thereto he only sent the sum of $10.00 per week, 
but not regularly, and that on some occasions he only 
sent her the sum of $8.00 per week. (R. 39.) The ap¬ 
pellee testified (R. 41) that appellant did have a ner¬ 
vous breakdown in 1927 and 1928; that he was psycho¬ 
analyzed and treated by a psychiatrist and subsequent¬ 
ly discharged by the psychiatrist as completely cured; 
that she did not have numerous disputes with the ap- 
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pellant, over money matters; that she did not in the 
latter part of December 1931 or January 1932, tell the 
appellant that she would no longer live with him and 
leave and take their son and go to her mother’s home 
to live. 

All the other witnesses other than the appellee her¬ 
self testifying in her behalf gave testimony to the effect 
that the appellant had left their apartment sometime 
around the middle of Januarv 1932. It was admitted 
by the appellant that he did move to Maryland the 
first part of January 1932, for the reasons given by 
him. 

<cz- . 

The above facts are considered the necessary facts 
pertinent to the issues involved relating to matters of 
law to be decided bv this Court. An examination of 
the record will show that other facts were testified to 
by the witnesses on both sides. 

At the conclusion of the testimony the Court an¬ 
nounced its decision and stated among other things that 
the appellee was entitled to an absolute divorce on the 
grounds of desertion: that the appellant had deserted 
the appellee and she had not deserted him. 

Thereafter the findings of fact and conclusions of 
law along with the decree of absolute divorce was 
signed by the Court. (R. 26, 27, 28 and 29.) Upon 
this action of the Court the appellant bases the follow¬ 
ing 

Assignments of Error. 

1. The Court erred in admitting testimony concern¬ 
ing the merits of the case before it had first been shown 
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that the Maryland Court in the divorce proceedings 
in the State of Maryland, did not have jurisdiction. 

2. The Court erred in holding that the Maryland 
Court did not have jurisdiction in the divorce pro¬ 
ceedings instituted in Maryland. 

3. The Court erred in holding that this Court had 
jurisdiction. 

4. The Court erred in holding that the case was 
not res ad judicata. 

5. The Court erred in refusing to dismiss the bill 
of complaint of the plaintiff. 

6. The Court erred in holding that the legal domi¬ 
cile of the plaintiff did not follow that of her husband, 
Lewis II. Kraskin, when he acquired residence in the 
State of Maryland. 

7. The Court erred in holding that the plaintiff was 
not domiciled in the State of Maryland. 

8. The Court erred in holding that the matrimonial 
domicile of the parties at the time of the filing of the 
suit in Maryland was in the District of Columbia, and 
has remained in said District of Columbia. 

9. The Court erred in holding that the Maryland 
divorce decree was void. 

10. The Court erred in refusing to give full faith 
and credit to the decree of divorce granted by the 
Maryland Court. 

11. The Court erred in holding that the decree of 
the Maryland Court should not be recognized as a mat¬ 
ter of comity. 
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12. The Court erred in holding that the plaintiff 
was entitled to a decree of divorce. 

13. The Court erred in granting a decree of di¬ 
vorce to the plaintiff. 

14. The Court erred in failing to hold as a matter 
of law that the defendant was and is a buna fide resi¬ 
dent of the State of Marvland. 

15. The Court erred in ruling that the defendant, 
Lewis II. Kraskin, on or about January 15, 1932, in the 
District of Columbia deserted and abandoned his wife 
the plaintiff, and that the defendant has not endeavored 
to effect a reconciliation, nor provide a home to which 
the plaintiff was invited, or at liberty to go. 

16. The Court erred in failing to rule that the plain¬ 
tiff, Clara Kraskin, deserted the defendant, Lewis H. 
Kraskin, on or about the month of January 1932. 

ARGUMENT. 

; Assignments of Error 1, 2, 3, 4, 5, 6, 7 and 8. 

Assignments of error 1, 2, 3, 4, 5, G, 7 and S, more 
or less relate to the general question of jurisdiction 
and for that reason will be considered together. 

The question here presented is whether a husband 
can change his domicile by moving to another state for 
good and sufficient reasons, with the intention of re¬ 
maining there indefinitely, and upon his wife’s refusal 
to come to such state and live with him, he can file 
suit for divorce on the grounds of desertion, after the 
prescribed period required for desertion, having com¬ 
plied with the laws of that state in every respect relat- 
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ing to residenceship, and having secured service by 
publication on his wife in strict compliance with the 
laws of that state, secure a valid divorce. We submit 
that he can and if the decree for absolute divorce 
granted by the Court below in the above entitled cause 
be permitted to stand, no man can safely go to another 
jurisdiction different than where he last lived with his 
wife and secure a valid divorce. 

An examination of the record and the testimonv of- 

• 

fered in the Court below will conclusively show that 
the appellee deserted the appellant by her refusal to 
go to Maryland and live with him, her utter failure to 
make any effort whatsoever to go to live with him in 
Maryland for a period of three years or more. The 
record and evidence will further show that the appel¬ 
lant went to Maryland for good and sufficient reasons 
and established a new domicile there with the intention 
of indefinitely remaining there, thereby establishing a 
new matrimonial domicile, which was, by virtue of law, 
the domicile of his wife, the appellee. 

Sometime prior to January 1932, while the parties 
were living in Washington, the evidence disclosed by 
the record shows that appellant suggested to his wife 
that they move to Maryland which suggestion she re¬ 
fused to follow stating that she did not wish to live 
in Marvland. It is true this fact is denied bv the ap- 
pellee but the subsequent conduct of the appellant tends 
to show that it was a fact. In January 1932, the ap¬ 
pellant decided to move to Takoma Park, Maryland, 
for the following reasons: that he was in poor health 
and bv reason thereof desired to be near the Washing- 
ton Sanitarium where he could receive treatments 
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therefor and at which time lie was receiving treatments, 
also for business reasons and the fact that he desired 
to establish a residence in Maryland in order that he 
could have a vote; that he was connected with the 
Maryland Optometric Association, and being a mem¬ 
ber of the Committee on National Affairs in said As¬ 
sociation, at times, it was necessary to secure Con¬ 
gressional aid on matters before that Association, and 
for that reason he also desired to live in Maryland 
in order to have a vote and in that way secure Con¬ 
gressional aid if necessary; that he wanted to live in 
Takoma Park, Maryland, because it was near the 
Washington Sanitarium to which institution it was 
necessarv for him to go on an average of two or three 
times a week for treatments because of his physical 
condition. (R. 67.) The record shows that difficulties 
existed between the appellant and appellee at the time. 
Nevertheless the evidence shows (R. 63) that after de¬ 
ciding to go to Maryland he made arrangements to 
provide a home for his wife and son and thereafter 
called his wife and requested that she come to Mary¬ 
land and live with him, and she refused. (R. 63.) He 
thereafter requested that she permit their son to come 
to Maryland and live with him and she again refused. 
(R. 63-64.) Whereupon he continued to live in Takoma 
Park, Maryland, and at the same time forwarded 
money to his wife for the support of his son (R. 65) 
and when three years or more had passed, during 
which time, on various occasions he endeavored to 
persuade his wife to come to Maryland to live with 
him, but she refused to do so, and he therefore de¬ 
cided to consult a lawyer, at which time, a decision was 
made by him to file suit for divorce (R. 64) and that 
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suit for divorce was filed bv him in February 1935 in 
Rockville, Maryland, (R. 64) in which he alleged that 
his wife had deserted and abandoned him and refused 
to live with him. (R. 48 and 49.) The evidence fur¬ 
ther shows (R. 67) that after moving to Takoma Park, 
Maryland, the appellant continued with the treatments 
for his health and that he was still taking treatments 
at the Washington Sanitarium, that his profession as 
an optometrist had been benefited by his moving to 
Takoma Park, Maryland (R. 64, 67-68), that he has 
voted in Maryland since registering several months 
after moving there (R. 64); that he secured Maryland 
automobile tags and has driven an automobile since 
that time with Maryland tags thereon each vear sub- 
sequent thereto (R. 65); that he belongs to the Young 
Men’s Democratic Club of Takoma Park, Maryland 
(R. 65). It is submitted that any one of the above rea¬ 
sons the appellant had for moving to Takoma Park, 
Maryland, was a sufficient reason to change his domi- 
cile and clearly indicate that it is his intention to re¬ 
main there. The record further shows that the appel¬ 
lant after suit was filed by him, did not give his wife 
any notice of said suit nor was any copy of bill of com¬ 
plaint in said suit given or mailed to appellee, because 
his attorney, Mr. Pugh, States Attorney, Rockville, 
Maryland, who represented him, stated that this was 
not necessarv and stated that the law of Maryland 
only required service by publication. That he acted 
upon the advice of his counsel and service was had on 
the appellee who was the defendant in the Maryland 
proceedings (R. 64 and 69), by publication in strict 
compliance with Maryland law. 
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The question here arises whether a husband for good 
and sufficient reasons has a right to change his domi¬ 
cile, even though he and his wife are having matrimoni¬ 
al difficulties at the time which would not be sufficient 
grounds for divorce, and further, whether it is the duty 
of his wife to join him in his new domicile upon request 
by him and whether she joins him or not, is his domi¬ 
cile tie* domicile of his wife? And thus, is the matri¬ 
monial domicile of the parties in the place where they 
parted destroyed and re-established in the new domicile 
the husband saw tit to acquire. It is respectfully sub¬ 
mitted that under these circumstances the husband 
had the right to acquire a new domicile and that that 
new domicile thus acquired, was, under the law, the 
matrimonial domicile of the parties. Regarding this 
point this Court in Rollins vs. Rollins, 60 App. D. C. 
305, 307, stated: 

“Undoubtedly the wife may establish a differ¬ 
ent domicile from that of her husband for pur¬ 
poses of divorce. Williamson vs. Osenton, 232 
U. S. 619, 625, 34 S. Ct. 442, 58 L. Ed. 758. And 
this right is absolute whenever it is necessary or 
proper that she should do so. It springs from 
necessity, and endures as long as the necessity. 
In such cases, the legal fiction that the domicile 
of the husband is the domicile of the wife does 
not apply, and, when conditions require her to 
leave the home, or when she is driven from it and 
goes into another state for the purpose of there 
permanently residing, she acquires a domicile in 
the latter which may entitle her to sue for di¬ 
vorce.” 

It is respectfully submitted that the reasons given 
by the appellant for his move to Takoma Park, Mary¬ 
land, were good reasons and that it was necessary 
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for him to move. And it is further submitted that 
under these circumstances the legal fiction that the 
domicile of the parties where they parted in Washing¬ 
ton, 1). C., is, or, was the matrimonial domicile of the 
parties, does not apply, and when the conditions re¬ 
quired the husband to leave Washington and move to 
Takoma Park, Maryland, he acquired a new domicile, 
and under the circumstances shown, is, and was, the 
matrimonial domicile and entitled him to sue for di¬ 
vorce in Maryland and that the Maryland court had 
jurisdiction. 

Again in this connection the Supreme Court of the 
United States in the case of Williamson vs. Osenton, 
cited in the above case, 232 U. S. 619, 625, 626, said: 

“The only reason that could be offered for not 
recognizing the fact of the plaintiff’s actual 
change, if justified, is the now vanishing fiction 
of identity of person. But if that fiction does not 
prevail over the fact in the relation for which the 
fiction was created there is no reason in the world 
whv it should be given effect in anv other. How- 
ever it mav be in England, that in this countrv a 
wife in the plaintiff’s circumstances may get a 
different domicile from that of her husband for 
purposes of divorce is not disputed and is not 
open to dispute. Haddock vs. Haddock, 201 U. S. 
562, 571, 572, 50 L. Ed. 867, 870, 871, 26 Sup. Ct. 
Rep. 525, 5 Ann. Cas. 1. This she may do with¬ 
out necessity and simply from choice, as the cases 
show, and the change that is good as against her 
husband ought to be good as against all. In the 
later decisions the right to change and the effect 
of the change are laid down in absolute terms. 
Gordon vs. Yost, 140 Fed. 79; Watertown vs. 
Greaves, 56 L. R. A. 865, 50 C. C. A. 172, 112 Fed. 
183; Shute vs. Sargent, 67 N. II. 305, 36 Atl. 282; 



20 


Buchholz vs. Buckholz, 63 Wash. 213, 115 Pac. 
S8, Aim. Cas., 1912 1), 395. See Haddock vs. Had¬ 
dock, supra; Barker vs. Barber, 21 llow. 582, 5S8, 
597, 598, 16 L. Ed. 226, 228, 231, 232. We see no 
reason why the wife who justifiably has left her 
husband should not have the same choice of dom¬ 
icile for an action for damages that she has against 
her husband for a divorce.” 


Again the Supreme Court in Haddock vs. Haddock, 
201 U. S. 562, 583, in discussing the right of the inno¬ 
cent spouse to establish a separate domicile said: 

“Of course, the rigor of the English rule as to 
the domicile of the husband being the domicile of 
the wife is not controlling in this court, in view 
of the decisions to which we have previously re¬ 
ferred recognizing the right of the wife, for the 
fault of the husband, to acquire a separate dom- 
idle. 


In Cheever vs. Wilson, 9 Wall, 123, 124, the ques¬ 
tion of the wife's right to establish a new domicile, 
was discussed and the Court said: 

“It is insisted that Cheever (the husband) never 
resided in Indiana; that the domicile of the hus- 
i band is the wife’s, and that she cannot have a 
different one from his. The converse of the lat¬ 
ter proposition is so well settled that it would be 
idle to discuss it. The rule that she may acquire 
a separate domicile whenever it is necessary or 
proper that she should do so, * * *. The pro- 
; ceeding for a divorce may be instituted where the 
wife has her own domicile, the place of the mar¬ 
riage and offense and the domicile of the husband 
are of no consequence.” 

In the case at bar it was necessary for the appellant 
to move to Takoma Park, Maryland, for the reasons 
hereinabove given, which were good and sufficient. 

See also Barber vs. Barber, 21 How. 582, 594. 
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It appears that most of the cases on this question 
involve the right of the wife to acquire a new dom¬ 
icile. It is submitted that there is no good reason 
why the same right should not be extended to the hus¬ 
band. The ease of Hunt vs. Hunt, 72 N. Y. 217, 243, 
holds that the rule applies with equal force to the 
husband. 

The jurisdiction of the Circuit Court of Montgom¬ 
ery County, Maryland, in the matter of divorce where 
the complaining party is a resident of that state and 
country and the manner of obtaining jurisdiction 
over non-resident defendants, is specifically conferred 
by the laws ol' that state. After the appellant filed 
his bill for divorce in the Maryland Court, service on 
the appellee, defendant in the Maryland proceedings, 
was had in strict conformity with the provisions of 
the laws of the State of Maryland. At this point the 
Court’s attention is called to the fact that the lower 
Court found as a matter of fact that the appellant is 
a bona fide resident of the State of Maryland and that 
he complied with the law of the State of Maryland 
as to service by publication on the appellee. The case 
in Maryland was thereafter referred to an Examiner 
in Chancery who took testimony in accordance with 
the laws of the State of Maryland. Thereafter the 
Circuit Court of Montgomery County, Maryland, grant¬ 
ed the appellant an absolute divorce on the grounds 
of desertion. 

From the above it would seem, and it is earnestlv 
argued, that the jurisdiction of the Maryland Court, 
in every respect, is beyond dispute and that it neces- 
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sarlly follows that the judgment of the Maryland 
Court was regular, in all respects, and entitled to such 
full faith and credit in this District as it would be 
given in the Courts of Maryland. 

It was found by the Court below (Findings of Fact, 
R. 27) that the defendant established his residence 
in the State of Maryland and continuously lived in 
the State of Maryland since his departure from the 
District and lived in the State of Maryland at the 
time of the trial of the case below, and stated that it 
was his intention to remain there indefinitely, and for 
these reasons the appellant was a bona fide resident 
of the State of Maryland. It was further found by 
the Court below (Findings of Fact R. 27), that the 
appellant in the Maryland divorce proceedings com¬ 
plied with the law of that state as to publication. In 
view of these facts and findings of the Court below, 
coupled with the evidence produced at the trial, it is 
respectfully submitted that the Court below erred 
when it found (Findings of Fact R. 26, 27) that the 
appellant, Lewis H. Kraskin, deserted and abandoned 
his wife the appellee, and that Maryland was not the 
matrimonial domicile of the parties, for the reason 
that the above facts being so, the Court below was 
barred from going beyond the Maryland decree in its 
determination that the appellant deserted the appel¬ 
lee and therefore was the party at fault. 

The record and evidence shows that the appellee 
made no effort to seek relief from the Maryland Courts 
by direct attack when she first learned of the Mary¬ 
land decree (which she admitted she learned of by 
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reading a newspaper account thereof, soon after the 
decree in Maryland was granted, R. 40 and 43), but 
instead some two months later filed suit in the District 
of Columbia and thereby resorted to the Courts of 
this District to attack and reverse the Maryland de¬ 
cree. 

It is significant to note that the bill of complaint 
for divorce on the grounds of desertion was not filed 
in the Courts of the District of Columbia by her until 
August 26, 1935, about nineteen days after the new 
divorce law was passed by Congress on August 7,1935, 
in which it is provided that an absolute divorce can be 
granted on the grounds of desertion. Prior to this 
time as is known by this Court, desertion was grounds 
for limited divorce onlv. This shows the clear in- 
tention and desire on the part of the appellee never to 
live with appellant again and that what she wanted 
was a divorce from the appellant, but when she found 
that an absolute divorce could be secured in this Dis¬ 
trict claimed that the appellant deserted her. The 
record shows that some three years prior thereto the 
appellee had done nothing by way of litigating her 
rights, either through a maintenance petition, or a 
bill of complaint for a limited divorce on the grounds 
of desertion, after the separation of the parties in 
January, 1932, although it is claimed by her (R. 39) 
that a year and a half after the separation the appel¬ 
lant only sent the sum of $10.00 per week but not reg¬ 
ularly and that on some occasions he only sent her 
as much as $8.00 per week for herself and their son. 
This, in face of the fact that she claimed in the Court 
below that the appellant deserted and abandoned her 
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on the date of the separation and his removal to 
Takoma Park, Maryland. The record shows (R. 38 & 
40) that she had knowledge at all times, subsequent to 
June, 1032, by reference to the telephone directory, 
of the appellant’s address in Takoma Park, Maryland. 
The record further shows (R. 30) that the appellant 
at the time of the separation of the parties, and dur¬ 
ing the approximate three and one-half years up until 
the time he secured his decree for absolute divorce in 
the Maryland Court, and at the time of the hearing 
below, maintained offices in connection with his pro¬ 
fession as an optometrist in the Washington Loan 
and Trust Building (R. 30) at which location she on 
several occasions took their son to visit his father, at 
his father’s, the appellant’s request. At this point 
it is significant to note that nowhere in the record is 
there one scintilla of evidence to show, or even tend¬ 
ing to show, that the appellee personally visited the 
appellant at his residence in Takoma Park, Maryland, 
during the entire, approximate, three and one-half 
year period up until the time he secured his decree 
for absolute divorce in the Maryland Court, although 
the appellee admits that from June, 1932, she at all 
times knew his address in Takoma Park, Maryland, 
nor that she at any time during this entire period, by 
letter, or any other means of communication, or per¬ 
sonally on the occasions when she visited his office 
with her son, on the request of the appellant, offer to 
go to live with the appellant in Takoma Park, Mary¬ 
land. 

It is a well settled rule of law supported by abun¬ 
dant authorities too numerous to mention and not nec- 
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essary to cite, that it is the right of the husband, with¬ 
out the consent of the wife not only to establish the 
family domicile but to change it. This general propo¬ 
sition is laid down in 19 Corpus Juris 59—Divorce—S 
112 (e) Change of Domicile, wherein it is stated: 

“It is the right of the husband, without the con¬ 
sent of the wife, not onlv to establish the fainilv 
domicile, but to change it, and it is the duty of the 
wife to follow him, if he requests it and furnishes 
her the necessary means to follow him, unless she 
has a lawful excuse for not following him. By es¬ 
tablishing a new domicile he does not therefore 
desert the wife, provided she has no lawful ex¬ 
cuse for not following him, unless, as it seems, the 
change of domicile was made by the husband while 
he himself was a deserter of the wife. Since the 
wife has no right to determine the matrimonial 
domicile, an expressly avowed permanent change 
of domicile by a wife without the consent of her 
husband and without cause constitutes desertion 
on her part.” 

The entire evidence as disclosed by the record fully 
shows that the appellant for good and sufficient rea¬ 
son changed the family domicile and requested and 
invited the wife to come and live with him, which she 
refused to do. 

It is also well settled that when the husband has es¬ 
tablished a new matrimonial domicile and requests the 
wife to come there to live w’ith him, it is her duty so 
to do, and upon her refusal to do so, continued for the 
statutory time, such persistent refusal constitutes de¬ 
sertion and the husband may sue for divorce on that 
ground, v’hich was done in this case. In this connec¬ 
tion see 19 Corpus Juris, 59, Sec. 113, 114 b.b. Refusal 
to adopt Husband’s Domicile, in which it is stated: 


“When a husband has established a matrimonial 
domicile, and makes a peremptory and uncondi¬ 
tional demand upon the wife to live with him 
there, her unjustified refusal to do so, persisted 
in for the statutory time, constitutes desertion.’’ 

The Court below held that the appellant was a bona 
fide resident of the State of Maryland and that he had 
complied with the Maryland statute in connection with 
publication, the type of service required in that state 
to be secured upon the appellee. This being so, the 
question arises, are the Courts of the District of Col¬ 
umbia going beyond such facts, where there is no fraud 
perpetrated on the Court where the divorce is secured, 
and where the evidence submitted there is identically 
the same as was submitted by the appellant in the 
hearing of this case below. Should the same facts be 
heard again bv the Courts of this District after a di- 
vorce has been granted in Maryland, on those facts, 
and because this Court differs with the Maryland 
Court, refuse to recognize the decree of the Maryland 

Court on the theorv that the Marvland Court did not 

* * 

have jurisdiction, because the matrimonial domicile 
of the parties was not in Maryland. 

In the case of Ditson vs. Ditson (1856), 4 R. I. 87, 
102, 106, the Court in dealing with the question that 
a state has a right to govern and control persons and 
things within the state said: 

“The right to govern and control persons and 
things within the state supposes the right, in a 
just and proper manner, to fix or alter the status 
of the one and to regulate and control the dis¬ 
position of the other; nor is this sovereign power 
over persons and things lawfully domiciled and 
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placed within the jurisdiction of the state dimin¬ 
ished by the fact that there are other parties inter¬ 
ested, through some relation, in the status of these 
persons, or by some claim or right in those things, 
who is out of the jurisdiction, and cannot be 
reached by its process. * * * A state cannot be 
deprived, directly or indirectly, of its sovereign 
power to regulate the status of its own domiciled 
subjects and citizens, by the fact that the subjects 
and citizens of other states, as related to them, 
are interested in that status; and in such a mat¬ 
ter has a right, under the general law, judicially 
to deal with and modify or dissolve this relation, 
binding both parties to it by the decree, by virtue 
of its inherent power over its own citizens and 
subjects, and to enable it to answer their obliga¬ 
tory demands for justice; and finally, that in the 
exercise of this judicial power, and in order to 
the validity of a decree of divorce, whether a 
mensa et thoro or a vinculo matrimonii, the gen¬ 
eral law does not deprive a state of its proper 
jurisdiction over the condition of its own citizens, 
because nonresidents, foreigners, or domiciled in¬ 
habitants of other states have not or will not be¬ 
come, and cannot be made to become, personally 
subject to the jurisdiction of its courts.” 

To reiterate, the evidence as disclosed by the record 
shows that the appellant after moving to Maryland 
requested his wife to come there and live, but she re¬ 
fused. It is submitted he could do no more. He could 
not force her to come to Maryland to live, but it was 
his right, under the law, after her refusal, to continue 
living in Maryland, which he did. 

Further cases on the question of change of dom¬ 
icile,—termination of matrimonial domicile,— 
change of matrimonial domicile, are as follows: 

Kendrick v. Kendrick, 188 Mass. 550, 75 N. 
E. 151. 
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Hatch v. Hatch, 187 N. Y. S. 568 (Court here 
held that matrimonial domicile had been 
terminated and Nevada decree was valid). 

Burlen v. Shannon, 99 Mass. 200. 

Burlen v. Shannon, 115 Mass. 438. 

Loker v. Gerald, 157 Mass. 42. 

Cope v. Cope (1938), 123 N. J. Eq. 190. 

Ballentine v. Ballentine, 112 N. J. Eq. 222. 

The case here presented is clearly distinguishable 
from the case of Haddock v. Haddock, 201 U. S. 562, 
wherein the Supreme Court of the United States held 
that there was no violation of the full faith and 
credit clause in the refusal of the New York court 
to give full faith and credit to the Connecticut judg¬ 
ment because there was not at any time a matrimonial 
domicile in the State of Connecticut, for the simple 
reason that the facts and circumstances present in 
the case at bar were not present in the Haddock case 
and therefore the law applied in the Haddock case 
is not applicable to the instant case. It appears from 
the facts in the Haddock case that the husband, with¬ 
out cause, deserted and abandoned the wife, whereas 
in the case at bar the appellant not only suggested 
moving to Maryland to the appellee before their 
separation, which she refused to do, but upon moving 
to Maryland he made arrangements to provide a 
home for her and their son there and thereafter re¬ 
quested that she come to Maryland to live with him 
which she again refused to do. Likewise there v^ere 
no reasons given by the husband in the Haddock case 
for his removal to Connecticut, but in this case ample 
and sufficient reasons for the move to Maryland by 



29 


the appellant were given which have been already 
mentioned. The Haddock case does not disclose any 
attempt upon the part of the husband after he estab¬ 
lished his residence in Connecticut to persuade his 
wife to come there and live with him, whereas the 
record in the instant case shows that after the appel¬ 
lant moved to Maryland and for a period existing 
a little more than three years, he endeavored to per¬ 
suade his wife to come and live with him in Marvland 
which she refused to and he therefore filed suit for 
divorce Also the record in the case before the court 
shows that the appellant maintained offices in the 
City of Washington, where appellee resided at all 
times during that period, and still does; that she 
visited him at that office on several occasions with 
their son at his request, so that he could see the son, 
and in addition to this, the wife admits that from 
June, 1932 on, she at all times knew the address of the 
appellant in Takoma Park, Maryland, by consulting 
the telephone directory, and yet there is no evidence 
produced in her behalf showing that she ever offered, 
or made any effort to live with her husband, in 
Takoma Park, Maryland. These facts, we submit, 
conclusively show a desertion and abandonment of the 
appellant by the appellee. No such facts seem to 
be present in the Haddock case and therefore the 
law laid down in that case is not applicable in this 
case. It is also significant to note that even though 
the appellant maintained offices in Washington, D. C. 
and still does, where service could have been easily 
obtained upon him in connection with a maintenance 
suit or a bill for limited divorce on grounds of deser- 
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tion prior to August, 1935, no attempt whatsoever 
was made by the appellee to litigate her rights, 
although she claimed in the lower court that the 
appellant deserted her. And not until the divorce 
law was changed, in August, 1935, approximately two 
months subsequent to the Maryland decree secured 
by the husband, does she see fit to litigate her rights, 
although it is her claim that the appellant deserted 
her. If her claim be valid, why did she not act 
before 1 ' The action of the appellee, when she did 
act, shows a clear intention on her part to destroy 
the marriage status. This is especially so for the 
reason that had she filed suit for divorce on the 
grounds of desertion prior to August, 1935, she could 
have onlv secured a limited divorce on that ground 
in this jurisdiction. We submit that the conduct and 
actions of the appellee are not consistent with the 
position taken by her, whereas the actions and con¬ 
duct on the part of the appellant are consistent with 
the position taken by him. These facts likewise do 
not appear in the Haddock case. There it was nec¬ 
essary for the wife, under the New York law to secure 
personal service on the husband which she did when 
he reappeared in New York, but the case does not 
disclose that she had an opportunity before that time. 

Tt is therefore submitted, that the familiar rule 
often followed, that, the particular facts and circum¬ 
stances of a given case should control that case, be 
applied in this case. 

Assignments of Error 9, 10, 11, 12 and 13. 

Assignments of error 9, 10, 11, 12 and 13, all deal 
with the general question that the Maryland decree 
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should be upheld, either on the theory of full faith 
and credit or comity and therefore will be considered 
together. 

Since the facts as above recited show, we submit, 
not only that the appellant was a bona fide resident 
of the State of Maryland and complied with the law’ 
of that state in securing service upon the appellee, 
but that in law and fact the matimonial domicile had 
been changed to Maryland, it follow’s that the decree 
of the Maryland court should be upheld in the Dis¬ 
trict of Columbia and given the same effect as it 
would be given in Maryland. 

In the case of Atherton v. Atherton, 181 U. S. 155, 

the husband obtained a divorce in Kentucky on the 

* 

ground of the wife's desertion. Subsequent thereto 
the wife tiled suit for divorce in New’ York on the 
ground of cruelty. The husband appeared in the New’ 
York suit and set up the Kentucky decree as a bar to 
her action. It was held by the New York court that 
the wife was not personally served with process and 
did not appear in the Kentucky proceedings, and 
therefore the decree in favor of the husband was not 
binding upon her or entitled to recognition in New 
York. In reversing this position the Supreme Court 
of the United States held that the Kentucky court 
had jurisdiction to entertain the bill for divorce filed 
by the husband, and this being so, the merits of the 
decree of that court could not be questioned in the 
New York proceedings. In this connection the Su¬ 
preme Court said: 

“We are of opinion that the undisputed facts 
show’ that such efforts w 7 ere required by the stat- 



tues of Kentucky, and were actually made, to 
give the wife actual notice of the suit in Ken¬ 
tucky, as to make the decree of the court there, 
granting a divorce upon the ground that she had 
abandoned her husband, as binding on her as if 
she had been served with notice in Kentucky, or 
had voluntarily appeared in the suit. Binding 
her to that full extent, it established, beyond 
contradiction, that she had abandoned her hus¬ 
band, and precludes her from asserting that she 
left him on account of his cruel treatment.” 

Again, in Cheelev v. Clayton, 110 U. S. 701, 705, it 
is said * 

“The courts of the state of the domicile of the 

parties doubtless have jurisdiction to decree a 

divorce, in accordance with its laws, for any cause 

allowed by those laws, without regard to the place 

of the marriage, or to that of the commission of 

the offense for which the divorce is granted; and 

a divorce so obtained is valid evervwhere. * * * 

•> 

If a wife is living apart from her husband with¬ 
out sufficient cause, his domicile is in law her dom¬ 
icile and, in the absence of any proof of fraud or 
misconduct on his part, a divorce obtained by him 
in the state of his domicile, after reasonable notice 
to her, either by personal service or by publica¬ 
tion in accordance with its laws, is valid, although 
she never in fact resided in that state. Burlen v. 
Shannon, 115 Mass. 438; Hunt v. Hunt, 72 X. Y. 
218. But in order to make the divorce valid, 
either in the state in which it is granted or in 
another state, there must, unless the defendant 
appeared in the suit, have been such notice to 
her as the law of the first state requires.” 

In the case of Thompson v. Thompson, 226 U. S. 
551, 566-567, a local decree for maintenance was an¬ 
nulled when a Virginia decree of divorce was upheld. 
In that case the court said; 
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“This being so, it is clear that the resulting de¬ 
cree is entitled, under the Act of Congress, to 
the same faith and credit that it would have by 
law or usage in the courts of Virginia. As the 
laws of that state provide for a divorce from bed 
and board for the cause of desertion, and confer 
jurisdiction of suits for divorce upon the circuit 
courts; * * * and since the courts of Virginia 
hold upon general principles that alimony has 
its origin in the legal obligation of the husband 
to maintain his wife, and that although this is 
her right, she may by her conduct forfeit it, and 
where she is the offender, she cannot have ali¬ 
mony on a divorce decreed in favor of the hus¬ 
band * * * it is plain that such a decree fore¬ 
closes anv right of the wife to have alimonv or 
equivalent maintenance from her husband under 
the law of Virginia. 

“From this it results that the Court of Ap¬ 
peals of the District of Columbia correctly held 
that the Virginia decree barred the wife’s action 
for maintenance in the courts of this District.’’ 

This court in the case of Bloedorn v. Bloedorn, 
64 App. D. C. 199, 201, affirmed the action of the lower 
court wherein it vacated a decree awarding main¬ 
tenance to the wife because the husband had subse¬ 
quently obtained an absolute divorce in Virginia. 
In that case this court said; 

“While the decree appealed from in form 
merely dismisses a motion and discharges a rule 
in respect of a small amount of alimony then 
accrued, in legal effect it operates to vacate the 
provision made for the wife by recognizing that 
she is no longer wife, because of the Virginia 
decree, and the Virginia law makes no provision 
for alimony to a wife against whom a divorce has 
been granted. Thompson v. Thompson, 226 U. S. 
5bl ’ f 
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It is submitted that the Maryland decree should be 
given full effect not onlv under the full faith and 
credit clause because of the Co nstitu tional and Statu¬ 
tory requirements, but that under the doctrine of 
comitv heretofore recognized bv this court, the Marv- 
land decree should'be'given full effect here. The 
present statute of the District of Columbia enacted 
August 7, 1935, similar to that of Maryland, makes 
desertion a ground for absolute divorce. It is there¬ 
fore not apparent in what respect the recognition of 
the Maryland decree would offend against the exist- 
ing public policy of the District of Columbia. In view 
of the fact that the law of Maryland and the District 
of Columbia are now in accord, it would seem 
more in the interest of public policy to recognize the 
Maryland decree. Such a trend has been indicated by 
this court in Atkinson v. Atkinson, 65 App. D. C. 241; 
Davis vs. Davis, Appeal Xo. 6745, decided by this 
court March 7, 1938 and Hellmuth v. Hellmuth, Ap¬ 
peals Xo. 6983 decided by this court May 23, 1938, 
perhaps the most recent cases on this subject. 

In Atkinson v. Atkinson, supra , this court upheld a 
Maryland decree of divorce in favor of the husband 
on the ground of comity, notwithstanding the fact that 
it appeared that the husband had deserted the wife in 
the District of Columbia and service was obtained by 
publication on the wife in the Maryland proceedings, 
the wife not appearing and contesting the action. 
Thereafter the wife contracted a second marriage in 
the District of Columbia. This court affirmed the de¬ 
cree of the lower court giving effect to the Maryland 
decree and said: 
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“Unless, therefore, the giving’ effect of the 
Maryland decree would violate the public policy 
of the District of Columbia, that decree should be 
allowed to operate. In our view the Maryland de¬ 
cree may be given operation in the District of Co¬ 
lumbia without violating the principles of morality 
or the public policy of the District. * * * Under 
the facts it is more in the interest of public policy 
to validate the remarriage than to set it aside. 
Moreover, while the District divorce law in effect 
at the time of the Maryland decree and at the time 
the decree herein was entered * * * permitted 
limited divorce for desertion, the present divorce 
law of the District * * * as amended bv the Act of 
August 7, 1935, authorizes absolute divorce for 
desertion.’" 

Again this court in the case of Davis v. Davis, (2nd 
Appeal Xo. (5745, decided March 7, 1938) indicating 
the trend of giving effect to foreign decrees said: 

“In view of the changes which have since oc- 
cui red in the law of the District there may now be 
less reason for holding, as a matter of public pol¬ 
icy, that a Virginia decree, rendered under the cir¬ 
cumstances of the Davis case, should be denied 
effect in the District. The Atkinson case, per¬ 
haps, indicates such a trend.” 

In Hellmuth v. Hellmuth, supra , the husband secur¬ 
ed a divorce in Maryland on the grounds of deser¬ 
tion, without knowledge of the wife, after securing 
“service of process upon appellant by publication, in 
strict compliance with the law of that state, but with¬ 
out attempt to secure actual service upon the appel¬ 
lant in the District of Columbia” and thereafter re¬ 
married. In October, 1932, the wife sued the husband 
in the District of Columbia for limited divorce upon 
the ground of cruelty. In January, 1937 her bill was 
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amended and she added an alternative prayer that 
the Maryland decree be declared null and void and 
that she be declared the lawful wife of the divorced 
husband. The wife’s bill was dismissed by the lower 
court. This court in affirming the action of the 
lower court said: 

“It is quite proper for the District of Colum¬ 
bia to recognize the decree as a matter of comity, 
unless considerations of public policy forbid such 
recognition. Davis v. Davis, supra. In the pres¬ 
ent case we think the considerations clearlv favor 
recognition. * * * In the present suit, at its incep¬ 
tion, appellant asked for a limited decree of 
divorce; thus both parties have revealed their 
intention of living apart and that there is no pos¬ 
sibility of a resumption of the marital relation¬ 
ship. Moreover, there are no children involved. 
In fact, there are no substantial considerations 
of public policy which suggest the desirability 
of denying recognition to the Maryland decree.” 

In the Hellmuth case petition for certiorari was 

filed with the Supreme Court of the United States No. 

281 and on October 10, 1938 said petition was denied 

bv that court. 

* 

It is true that there is a child involved in the case 
before the court, who is now in the custody of the ap¬ 
pellee, but as already stated herein the appellant pro¬ 
vided for the child the three years or more he lived 
in Maryland prior to securing his decree of divorce 
there, and subsequent thereto up until the time the ap¬ 
pellee filed suit for divorce in this District, he volun¬ 
tarily contributed to the support of said child. When 
appellee filed suit for divorce against him in the Dis¬ 
trict he discontinued contributing to the support of the 
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child and she did not request the lower court to com¬ 
pel him to do so for approximately a year and a half 
after tiling: her suit in the lower court, when a petition 
for maintenance and support of herself and child was 
tiled and a rule issued thereon. The lower court or¬ 
dered that the rule be discharged and refused to allow 
the appellee any maintenance and support for herself 
and child pending the final hearing and advanced the 
cause for an oral hearing (order discharging rule R. 
20) at which time the record will further show (R. 20) 
that the appellant voluntarily offered to and did pro¬ 
vide towards the maintenance and support of said 
son. Therefore there is no reason to suppose that in 
the event the lower court is reversed and the Maryland 
decree is upheld that the appellant will not voluntarily 
provide for the maintenance and support of his minor 
son. However that may be, in the event he does fail 
or refuse to provide for the maintenance and support 
of his son, an action could be brought on behalf of 
the son, through his next friend, and the appellant 
would be compelled to provide for the maintenance 
and support of his son, even though the Maryland de¬ 
cree is upheld. The record will disclose that there is 
no claim for any real property rights made by the ap¬ 
pellee and therefore it can be assumed that there are 
no such rights. With reference to her rights in con¬ 
nection with alimony, it is respectfully submitted that 
by reason of her own actions and conduct she has for¬ 
feited any right thereto, Thompson v. Thompson, 
supra. The testimony in the court below of the appel¬ 
lee and likewise the testimony of the witnesses pro¬ 
duced by her, as well as the entire record, does not 
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disclose anywhere that the appellee at any time offered 
to go to Maryland and live with the appellant, called 
upon or visited him there or in any ivay attempted to 
reconcile their differences, which ive submit it teas her 
duty to do. It is therefore submitted for the above 
reasons and other reasons discussed herein that “In 
fact, there are no substantial considerations of public 
policy which suggest the desirability of denying recog¬ 
nition to the Maryland decree.” Hellmuth v. Hellinuth, 
supra. 

Assignment of Error 14. 

The lower court in its findings of fact (R. 26 and 
27) in paragraph 2 thereof found: 

“That following the desertion and abandonment 
of the plaintiff in the District of Columbia, the de¬ 
fendant established his residence in the State of 
Maryland and has continuously lived in the State 
of Maryland and lives in the State of Maryland 
at the present time and is a bona fide resident of 

the said State of Maryland.” 

•> 

An examination of the conclusions of law signed bv the 
lower court will show that the court did not find as a 
matter of law that the defendant was a bona fide resi¬ 
dent of the State of Maryland. Having found this that 
as a fact, it is respectfully submitted that the court 
should have found that the defendant was a bona fide 
resident of the State of Maryland as a matter of law 
and error was thereby committed by the lower court 
in its failure to do so. 

Assignments of Error 15 and 16. 

In view of the foregoing and the decisions cited, 
which it is desired be given in support of assignments 
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of error 15 and 16, we submit, that it necessarily fol¬ 
lows, first that the court below should not have gone 
behind the Maryland decree, but having done so, it 
should have found from the evidence that the appellee 
deserted the appellant and not that the appellant de¬ 
serted the appellee. The only way that it can be found 
that the appellant deserted the appellee is on the bare 
word of the appellee without corroboration, whereas 
the appellant is corroborated both in the court below 
and in the proceedings in Maryland as the record will 
disclose, and in addition to this, his conduct before and 
after he moved to Maryland, all tends to support the 
position taken and the claim made by him, but the con¬ 
duct of the appellee before and after the appellant 
moved to Maryland does not, we submit, tend to sup¬ 
port the position taken and the claim made by the ap¬ 
pellee. 

Conclusion. 

In conclusion it is respectfully contended that the 
evidence clearly shows that the appellant in this case 
moved to Maryland for good and valid reasons—busi- 
ness, health and voting privileges—and established a 
bona fide residence in that state. It was the legal 
duty of the appellee to accompany her husband to 
that new residence after being invited to do so, and, 
having failed to do so, appellant was well within his 
legal rights to file suit for divorce in Maryland, which 
was done strictly in conformity with the divorce laws 
of that state. Based upon that suit an absolute di¬ 
vorce was obtained and should not be set aside by the 
courts of this District on the erroneous grounds that 
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the appellant (husband) deserted the appellee (wife) 
because the matrimonial domicile remained in the Dis¬ 
trict of Columbia. In other words, the appellant had 
good and valid reasons for establishing his residence 
in Maryland and there was no valid reason for the 
appellee not accompanying him. 

We contend, that a husband who has given his wife 
no sufficient justification for living apart from him, or 
having a separate domicile, may carry the matrimonial 
domicile to another state in which he acquires a dom¬ 
icile. 

In the light of the evidence and applicable law it is 
respectfully submitted that the wife deserted the hus¬ 
band by not going to Maryland, and thus the Mary¬ 
land decree of divorce to the husband should not be 
disturbed. 

It is respectfully submitted that in view of the fore¬ 
going facts and authorities cited the decree of the court 
below was erroneous and should be reversed with di¬ 
rections to give effect to the Maryland decree of di¬ 
vorce in favor of the appellant. 

Respectfully submitted, 

LESTER WOOD, 

BERNARD M. CHERNOFF, 
Attorneys for Appellant. 
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No. 7124. 


LEWIS H. KRASKIN, 
Appellant, 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

Appellant, Lewis H. Kraskin, defendant below, ap¬ 
peals from a decree of the District Court of the United 
States for the District of Columbia, sitting in Equity, 
granting Clara Kraskin, appellee, an absolute divorce 
because of appellant’s desertion. 

The wife’s bill of complaint (R. 1), filed August 26th, 
1935, and the amendment thereto (R. 21), set forth her 
residence in the District of Columbia; the marriage 
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oi* the parties in Baltimore, Md., on December 9th, 
1917; the birth of one child, Robert Kraskin, in 1928; 
the cohabitation as man and wife in the District of 
Columbia: that both parties were residents of this 
District and domiciled here; that on, to-wit January 
15th, 1932, the defendant deserted and abandoned her 
in the District, which desertion has continued and de¬ 
fendant has not endeavored to effect a reconciliation 
or provided a home to which she was invited or at lib¬ 
erty to go: that “only recently” in a news item she 
had learned for the first time that her husband had 
obtained an absolute divorce from her in the Circuit 
Court of Montgomery County, Maryland, upon the 
false ground of desertion, in a suit filed in February, 
1935; that publication had been had in said suit in a 
Rockville newspaper, but no copy of notice of said suit 
was ever brought to her attention; that she was never 
at any time a resident of Maryland and defendant's 
pretended residence there was fraudulent and fictitious 
and for the purpose of availing himself of the divorce 
laws of said State permitting an absolute divorce upon 
grounds not then available in the District (R. 22); that 
plaintiff was not personally served with process, or in 
any manner given personal notice thereof, although her 
address and whereabouts were well known to defend¬ 
ant, and she had no knowledge of said divorce action 
until several months after the granting of the decree 
(R. 22); that the Maryland court was without juris¬ 
diction of the marriage relation, or the person of the 
wife, the matrimonial domicile was never in the State 
of Maryland, and the decree was entered without 
jurisdiction and is void and not entitled to full faith 
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and credit in the courts of this District. The bill 
prayed an absolute divorce, alimony and custody of 
the child. 

In his answer (R. 4) the defendant pleaded his 
Maryland decree of divorce entered June 10th, 1935, 
and asserted its validity; admitted plaintiff’s resi¬ 
dence in the District of Columbia, and asserted his 
own as Montgomery County, Maryland; admitted the 
marriage and birth of issue; and denied deserting 
his wife and asserted she was the deserting party (R. 
4, et seq. R. 24 et seq.). 

Trial was had in open court, and the Trial Court, on 
November 24th, 1937, filed Findings of Fact and Con¬ 
clusions of Law (R. 26), and on the same day a final 
decree was entered granting plaintiff an absolute di¬ 
vorce from the defendant (R. 28), and from which de¬ 
cree this appeal was taken by the defendant. 

ARGUMENT. 

Assignment of Error, No. 1. 

Appellant’s first assignment of error relates to the 
ruling of the Trial Court admitting testimony on the 
merits of the case “before it had first been shown that 
the Maryland Court * * * did not have jurisdiction.” 
That any prejudice or disadvantage to appellant re¬ 
sulted from this ruling, is not revealed. Moreover, 
the Trial Court in a divorce case is invested with a 
broad discretion in respect to the order in which wit¬ 
nesses may be called as well as in other particulars. 
See Coombs v. Coombs , 59 App. D. C. 30, 32. 
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Assignments of Error, Nos. 2 to 8, Inc. 

i In his brief, appellant groups Assignments 2 to 8, 
inclusive, for discussion, and we will do likewise. The 
question he there presents is, to quote, “whether a 
husband can change his domicile by moving to another 
state for good and sufficient reasons, with the intention 
of remaining there indefinitely, and upon his wife’s 
refusal to come to such state and live with him, he 
can file suit for divorce on the grounds of desertion, 
after the prescribed period required for desertion, 
having complied with the laws of that state in every 
respect relating to residenceship, and having secured 
service by publication on his wife in strict compliance 
with the laws of that state, secure a valid divorce." 

The above question assumes the husband moved 
“for good and sufficient reasons" and the cases cited 
by appellant correctly state the law, in our opinion, 
but the facts of this case as developed and found be¬ 
low do not bring it within the scope of those decisions. 

There are many authorities to the effect that a spouse 
rightfully away from the other may acquire a new and 
separate domicile, but we know of no case, and op¬ 
posing counsel has cited none, which holds that a hus¬ 
band may desert his wife and child in the state of 
their residence and matrimonial domicile, and go to 
another state and there acquire a new domicile and ob¬ 
tain a divorce upon the ground of desertion, without 
personal service of process or personal notice to the 
wife, and successfully plead such decree as a defense 
to a suit for divorce by the wife in the state of her 
residence and domicile of matrimonv. 
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The appellant’s case is predicated upon his asser¬ 
tion that his wife deserted him, and this naturally 
brings us to the question of which of these parties 
deserted the other, and it was to this issue that prac¬ 
tically all of the evidence below was addressed. The 
Trial Justice found as a fact (R. 26) 

“1. That the defendant, Lewis H. Kraskin, 
on or about January 15, 1932, in the District of 
Columbia deserted and abandoned his wife, the 
plaintiff herein, and said desertion and abandon¬ 
ment have continued until the present time, and 
the defendant has not endeavored to effect a recon¬ 
ciliation, nor has he ever since provided a home 
to which the plaintiff was invited, or at liberty to 
go.” 

We submit that such finding was justified by the 
evidence and will here review it in part. 

Appellee, Clara Kraskin, the wife, testified among 
other things, that defendant deserted her about Janu¬ 
ary 15, 1932 (R. 36); that prior to this she had con¬ 
fronted defendant with information received from her 
son concerning the fact that defendant had gone to a 
resort with a young woman and that defendant and 
the young woman had occupied the same bedroom 
along with the boy, and the young woman had worn a 
pair of pink pajamas; that defendant admitted it and 
also admitted having taken the same woman to the 
same place on a prior occasion; that defendant prom¬ 
ised to give up the young woman but did not keep 
his promise; this incident happened about September, 
1931 (R. 36); that for some months she had noticed a 
marked change in the defendant’s attitude and demean¬ 
or toward her; he was indifferent and not interested 
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in her; shortly after New Year's of 1932, defendant 

left the apartment about 7:30 o’clock one night, stating 

that he was going to the movies, and when he returned 

about 2 A. M. (K. 37) and she inquired where he had 

been, he upbraided her and told her it was none of her 

business, and declared he had intended to leave her 

for some time, and now he was going to leave; he 

finally admitted being out with a young woman and 

did not denv it was the one above referred to; this 
• ' 

was about a week before he left her and her son. On 
the following Sunday he announced that he had lo¬ 
cated a room, but declined to tell her where it was; 
on the following Tuesday, defendant’s belongings were 
gone from the apartment when plaintiff returned from 
work. On Monday, when he was packing, plaintiff 
begged him not to leave her, but the defendant re¬ 
plied that he had made up his mind to go, and was 
going, and, she would be well taken care of; that about 
two nights after defendant had left the apartment, 
he came in and spent the night with plaintiff, and had 
marital relations with her, and the following night 
the same thing happened (R. 37, 38); that when de¬ 
fendant left he did not tell her where he was going 
(R. 38) and subsequently she telephoned him at his 
office and told him she thought she ought to have his 

address in case the child should become seriouslv ill 

• 

at night, and he told her there were plenty of doctors 
and plenty of hospitals and she did not need to know 
his address; that at no time was she willing for de¬ 
fendant to leave her and she wanted to continue liv¬ 
ing with him as his wife, and at no time consented to 
his leaving; that she continued to live in the apartment 
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on 13th Street, Washington, D. C., the rest of January, 
1932, and then moved to her mother’s home; that de¬ 
fendant deserted her, refused to live with her, told 
her he did not love her; that she asked him to come 
back to her (R. 39); that she did not learn of defend¬ 
ant’s exact address until June, 1932, when she found 
it in the telephone directory; that defendant did not 
try to persuade her to go to Maryland and she did not 
refuse to live with him there (R. 41); that she had no 
notice of the divorce suit in Maryland, and learned 
of it for the first time from a Washington newspaper 
clipping after the decree of divorce was entered in 
June, 1935. 

Leonard Vineberg (R. 43) testified that he helped 
Mrs. Kraskin move her household effects from the 
13th Street apartment about February 1st, 1932, 
and the personal effects of the husband did not 
seem to he in the apartment and he was not there. 

Florence Thomas (R. 44), an elevator operator 
at the 13th Street apartment, testified that defend¬ 
ant rode down in her elevator when he took his 
personal effects out about January 15th, 1932, and 
she did not thereafter see him in the apartment; 
that the wife remained for about two weeks after¬ 
wards. 

Wilkie Thomas (R. 45), an elevator operator at 
the 13th Street apartment, testified that subsequent 
to January 15th, 1932, she did not see the defend¬ 
ant about the apartment, although his wife lived 
there about two weeks after he left. 
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Henrietta A. Schwartz (B. 45, 46), a sister of 
plaintiff, testified to calling on plaintiff at the apart¬ 
ment between January 15th and February 1st, 1932, 
for the purpose of keeping her sister company 
because she was lonesome; defendant was not there 
and his personal belongings were not to be seen in 
the apartment. 

The appellant has set forth his version of the 
separation in his brief and it will not be repeated 
here. 

During the hearing of this case, the trial Jus¬ 
tice had the opportunity of seeing, hearing, and 
interrogating both of the parties and all of the 
witnesses, and he found as a fact that the defend¬ 
ant deserted his wife. We submit there was sub¬ 
stantial evidence to justify his finding, and the rule 
is well established in this jurisdiction that a trial 
judge, sitting without a jury, is the sole judge of 
the credibility of the witnesses and the weight to 
be given their testimony. Having done so, his find¬ 
ings will not be disturbed “unless thev are mani- 

' «r 

festly wrong.” Boteler v. Plugcje . 57 App. D. C. 69, 
70. 

In Hill v. Marston, 65 App. D. C. 250, 252, this 
Court said, in part: 

“The findings of the trial judge, after he has 
seen and heard the witnesses, will not be dis¬ 
turbed unless it clearly appears that he mis¬ 
apprehended the evidence or that his findings 
were against the clear weight of the evidence. 

* • m y f 
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See also: 

Pollock v. Pollock, 63 App. 1). C. 152. 

McLarren v. McLarrcv. 45 App. D. C. 237. 

Blmulon v. I timid on, 56 App. D. C. 313. 

Appellant's entire argument of this ease is based 
upon his unwarranted assertion that the wife was 
the deserting party and he was the deserted. The 
finding of the lower court is directlv the contrary, 
and with that finding the foundation crumbles be¬ 
neath the argument. 

The case of Haddock v. Haddock . 201 U. S. 562, 50 
L. hid. •‘*'67, is directly in point with the present case, 
both as to facts and law, and, we submit, is con¬ 
trolling. Briefly, the husband and wife were domi¬ 
ciled in New York, and the husband left her there, 
and, after some years, acquired a domicile in Con¬ 
necticut, and obtained in that state, and in accord¬ 
ance with its laws, a judgment of divorce, based 
upon constructive and not actual service of process 
on the wife, she having meanwhile retained her 
domicile in New York, and having made no appear¬ 
ance in the action. The wife afterwards sued for 
divorce in New York, and obtained personal service 
in that state upon the husband. The New York 
court refused to give credit to the Connecticut 
divorce, and the Supreme Court held that there was 
no violation of the full faith and credit clause in 
the refusal, and this because there was not at any 
time a matrimonial domicile in the State of Connec¬ 
ticut, and therefore the res —the marriage status— 
was not within the sweep of the judicial power of 
that State. 
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Assignments of Error, Nos. 9 to 13, Inc. 

Assignments of Error numbered 9, 10, 11, 12 and 
13, are addressed to the refusal of the lower Court 
to accord full faith and credit to the Maryland 
decree. 

In Rhodes v. Rhodes , 36 App. D. C. 261, 268, this 
Court held that while a presumption of regularity 
attaches to a foreign decree in the absence of proof, 
•*it may be, upon a disclosure of all the necessary 
facts, that the Courts of this District are not bound 
to give full faith and credit to the decree * * * for 
the reasons given in Haddock v. Haddock * * *” 

In Drat, r. Drew. 241 X. Y. 240, 243, Mr. Justice 
Cardozo, in passing upon this question, said: 

“The full faith and credit clause of the Con¬ 
stitution of the United States (Art. 4, sec. 1) 
does not command us to accord recognition to 
a judgment so procured (Haddock v. Haddock, 
201 U. S. 562). The only question is whether 
comity or public policy * * # should prompt 
us to concede a recognition that we are at 

liberty to refuse.” 

* 

We have in the present case the situation of a 
husband, found by the trial Justice, after a full 
hearing, to have deserted his wife in the District 
of undisputed residence and matrimonial domicile, 
asking this Court to recognize as a matter of pub¬ 
lic policy or comity a foreign divorce secured after 
such desertion. And upon what ground does he 
ask it ? Because, as he says, the District and Mary¬ 
land are now in accord in granting decrees of di¬ 
vorce for desertion and “it would seem more in the 
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interest of public policy to recognize the Maryland 
decree.” 

“But the very meaning of public policy is the 

interest of others than the parties, and that 

interest is not to be at the mercv of the defend- 

•> 

ant alone.” 

Beasley v. Texas <& P. By., 191 U. S. 492, 48 
L. Ed. 274, 276. 

Comity, according to 11 C. J. 1235, citing Black's 
Lair Dictionary , is “a willingness to grant a privi¬ 
lege, not as a matter of right, but out of deference 
and good will.” 

We believe it can be asserted safclv that the 

* 

public policy of the District of Columbia includes 

guarding the rights of a deserted wife, and that 

such protection is paramount to a friendly gesture 

called “cornitv*’ of which the defendant would be 
« 

the beneficiary, and the neighboring State, blissfully 
unaware. 

Appellant did not advise the Maryland Court that 
he had deserted his wife in Washington, D. C. On the 
contrary, on February 2nd, 1935, he swore in his 
bill of complaint filed in the Circuit Court of Mont¬ 
gomery County, that his wife on, to-wit, January 
1, 1932, at Takoma Park, Maryland, abandoned and 
deserted him (R. 49). Subsequently, in the ex parte 
depositions taken before an Examiner and not in 
open Court, he said he ceased living with his wife 
in January, 1932, and was at that time living in 
Maryland (R. 54), although there is no testimony of 
the husband, and there is denial by the wife, that 

she ever lived in Maryland at anv time. Certain 

% • 
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it is, if he deserted his wife he could not thereafter 
cause her domicile, or the matrimonial domicile, to 
follow him. 

As stated in Barber r. Barber , 21 How. 582, 16 
I.. Ed. 226, 230, 

“ * * * if the husband * # * abandons their dom¬ 
icil and his wife * * * he yields up that power 
and authoritv over her which alone makes his 
domicil hers,* * * *” 

Appellant has cited in his brief the recent Bloe- 
dorn, Atkinson and Hellmuth decisions as indicat¬ 
ing a trend by this Court toward a more liberal 
recognition of foreign divorces. We submit that 
those decisions were controlled by the particular 
facts and circumstances of each case, and not by 
any change of position by this Court. 

In Bloedorn v. Bloedorn , 64 App. D. C. 199, the 
wife was personally served with process, had her 
day in court, appeared and actively participated in 
the Virginia proceedings, and the Virginia court had 
full jurisdiction of the parties and subject matter. 

In Atkinson v. Atkinson . 65 App. D. C. 241, the 
wife’s second husband sued in this District for 
annulment, charging his wife’s Maryland divorce 
from her first husband was the result of collusion 
and that the divorce and remarriage were void. This 
Court, in the opinion, points out that the Keysers 
were of mature age, had lived apart for eleven years 
during which time Kevser had been a resident of 
Maryland, each desired the divorce, neither was at¬ 
tacking it, and it was more in the interest of pub- 
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lie policy to validate the remarriage than set it 
aside. 

In Ildlmuth v. Hellmuth, 66 W. L. R. 638 (Advance 
Sheet, No. 31, 1938), the purpose of the suit was “to 
destroy appellee’s remarriage by declaring the ap¬ 
pellant to be still the wife of appellee.” Living sep¬ 
arate and apart under a separation agreement, the 
husband became a resident of Maryland; both par¬ 
ties had revealed their intention of living apart; the 
husband procured a divorce in Maryland and re¬ 
married; there were no children; and this court 
held there were no substantial considerations of 
public policy suggesting the desirability of denying 
recognition to the Marvland decree. 

Assignments of Error, Nos. 14, 15, 16. 

We believe these assignments have been covered 
by the discussion of the preceding assignments and 
further elaboration is unnecessary. 

In several places in his brief, appellant has as¬ 
serted that the husband sought to have his wife live 
with him, but that she did not endeavor to effect a re¬ 
conciliation or offer to live with him (Appellant’s 
Brief, pages 29, 37, 38), although in the wife’s testi- 
monv she savs she asked him to come back to her (R. 
39), and did not refuse to live with him at Takoma 
Park (R. 41), and wanted to continue living with him 
as his wife (R. 38). The husband would like to have 
the Court believe that he wanted his wife with 
him at Takoma Park, yet his answer filed in this 
cause devotes a substantial portion of three pages 
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(R. 5, 6, 8) to pointing out her faults and short¬ 
comings as a wife and climaxes it with charging that 
“she had made existence with her unendurable’’ 
(R. 8). It is quite obvious from those statements 
that he did not wish his wife to accompany him to 
Takoma Park, and did not invite her as he now 
asserts. 

Where the wife has not procured, consented to, 
or connived at the separation, she is under no obli¬ 
gation to solicit the husband’s return. See Under¬ 
wood v. ruder wood. 50 App. D. C. 323. 

It is respectfully submitted that both the facts 
and the law of this case support the findings and 
decree of the lower court, and that the decree should 
be affirmed. 

Respectfully submitted, 

RAYMOND NEUDECKER, 
Attorney for Appellee. 



